No. 1 support a conclusion that Badger is a large operator and
that any civil penalties assessed in this proceeding should be
in an upper range of magnitude insofar as they are determined
under the criterion of the size of Badger's business.

The Question of Whether the Payment of Penalties Will Cause
Badger To Discontinue in Business

Badger did not present any evidence at the hearing pertain-
ing to its financial condition and none of the stipulated find-
ings of fact address the question of whether the payment of pen-
alties would cause Badger to discontinue in business.  The
Commission held in the Sellersburg case, supra, that a judge may
conclude that payment of penalties would not cause a company to
discontinue in business if it fails to present any evidence in
support of that contention.  Therefore, I find that any penalties
which may be assessed in this proceeding need not be lowered
under the criterion that Badger is in a difficult financial con-
dition.

History of Previous Violations

It was stipulated in Finding No. 31, supra, that during the
24 months preceding the occurrence of the violations alleged in
this proceeding that Badger had paid penalties with respect to
52 alleged violations.  It has been my experience that the occur-
rence of 52 violations over a period of 2 years is not unusual
for a large operator.  Also it has always been my practice to
consider the question of whether an operator has previously vio-
lated the same section of the regulations for which I am required
to assess a civil penalty in a given case.  Badger has not prev-
iously violated sections 75.511 or 75.803.  If Badger had had no
history of previous violations, I would have reduced any penalty
otherwise assessable; if Badger had had a history or previously
violating sections 75.511 or 75.803, I would have increased the
penalty somewhat.  Therefore, Badger's rather favorable history
of previous violations justifies a finding that the penalties
otherwise assessable be neither increased nor decreased under
the criterion of history of previous violations.

Good-Faith Effort To Achieve Rapid Compliance

MSHA required Badger to obtain the signatures of all its
electricians on a piece of paper to show that all of them would
trouble shoot or test equipment with the power on only when ab-
solutely necessary and would personally unlock and reenergize
any equipment which they had deenergized in the first instance.
That list contains 65 names or signatures and they were all ob-
tained within a 2-day period (Exh. 6).  Since the electricians
worked on three different shifts, it appears that Badger ob-
tained their signatures in an unusually short period of time,
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